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rely, and to prevent surprise; but the specification of defences does not 
convert the general issue into a special plea, or a negative plea into an 
affirmative one. The whole object and effect thereof is to limit the scope 
and operation of the general issue, and to confine the introduction of evi- 
dence to the particular defence which the defendant has disclosed. The 
burden of proof is still on the plaintiff. Oeters v. Knights of Honor, 98 Va. 
201, 203. 

In a Pennsylvania case, it was said that where a plaintiff refused the or- 
der of court to furnish a bill of particulars, ordinarily a stay of proceed- 
ings would be sufficient remedy for such disobedience, but in a proper case, 
the court might enforce its order by attachment. Lawrence v. Keim, 45 
Leg. Int. 434. In Michigan, it is held that where a plaintiff refuses to 
comply with the order of the court to file a bill of particulars, where prop- 
erly demandable, the court may exclude the testimony on his part and 
dismiss the case, such refusal being a virtual discontinuance of the suit. 
Lovette v. Essig, 92 Mich. 460; Peterson v. Tilden, 44 Mich. 169. In 3 
Encyc. PI. & Pr. 538, it is said that it was formerly the rule that where a 
plaintiff failed to comply with the order of court to furnish a statement of 
particulars, the adverse party was excused from pleading until it was fur- 
nished; but that it is not so now, unless by virtue of a special rule or or- 
der of court. This rule operates all right for the defendant, when the 
plaintiff disobeys; but is not broad enough to help the plaintiff when the 
defendant refuses to file his grounds of defense. The authority last quoted 
(p. 539) says that an appropriate remedy is generally given by statute or 
rule of court in the form of motion for judgment or non pros, or dismissal, 
if either party is in default. Our statute seems to contemplate that the 
effect shall be merely to prevent the introduction of evidence of matters not 
described in the pleadings. This seems to be effectual enough to cause the 
plaintiff always to file his statement of particulars; but is it sufficient in 
case the defendant fails to do so? Suppose the plea is non-assumpsit and 
the defendant fails to file the statement of particulars, is there no way to 
require him to do so? From Oeters v. Knights of Honor, supra, the bur- 
den of proof is still on the plaintiff, and therefore he must first establish 
his ease. It will not benefit the plaintiff to say that he may have the case 
deferred till the defendant complies with the order of court; for that would 
allow the defendant to take advantage of his own wrong. The reasonable 
effect to be given to the statute seems to be that the defendant in such a 
case will not be allowed to set up any defense at all; and if the plaintiff 
can make out a prima facie case, that is sufficient. Unless such effect is 
given thereto, then it would seem that the defendant is in contempt of court 
and may be proceeded against aeordingly. C. B. G. 



Constitutional Law — Due Pbockss op Law — Quaere, Is Not Sec. 2086, 
Va. Code Anno., Cl. 4, Unconstitutional as to the Fobfeitube Provided 
Therein.' — Sec. 2086, Va. Code Anno., prescribes for the granting to resi- 
dents the license to fish with purse nets, pound nets, etc., upon the pay- 
ment of a license tax and fee to the inspector. Clause 4 provides that if 
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any person shall set his net, or haul his seine without having first paid the 
tax and obtained his license, he shall be deemed guilty of a violation of the 
provisions thereof, and shall, for such violation, forfeit such net and other 
fishing devices. The section further provides : "It shall be the duty of 
the inspector to report such violation to the State Board of Fisheries, 
whereupon said board shall cause some one of the commanders of the oyster 
police boats, or vessels, to take up all such nets ... or other devices 
. . . and sell the same at public auction, or otherwise, upon ten days' 
advertisement: provided, that no such sale shall be made till after twenty 
days from the time when such property was taken up." This provision of 
the statutes seems to be in conflict with sec. 11 of the constitution of 1902, 
saying that "No person shall be deprived of his property without due pro- 
cess of law." 

Due process of taw "is its regular administration through courts of justice, 
by a timely and regular course of proceeding to judgment and execution, 
As a rule, it includes parties, regular pleadings, and a trial, according to 
the settled course of proceedings." Note to Pearson v. Yewdall, 95 U. S. 
294, 24 L. Ed. 436, citing Den v. Hoboken, 95 U. S. 372; Ries v. City of 
Watertown, 86 XL S. 72. It requires that a person be brought into court, 
and have the opportunity to prove any fact for his protection. People v. 
Essex Co., 70 N. Y. 229; Violett v. City of Alexandria,, 92 Va. 461. 

The phrase due process of law is equivalent to the law of the land, by 
which is "most clearly intended the general law, a law which hears before 
it condemns, which proceeds upon inquiry, and renders judgment only after 
trial. The meaning is that every citizen shall hold his property . . . 
under the protection of the general rules which govern society." Daniel 
Webster in Dartmouth College v. Woodward, 4 Wheat. 519. "When the 
government through its established agencies interferes with the title to 
one's property, or with his independent enjoyment of it, and its action is 
called in question as not in accordance with the law of the land, we are to 
test its validity by those principles of civil liberty and constitutional pro- 
tection which have become established in our system of laws, and not gen- 
erally by rules that pertain to forms of procedure merely. In judicial pro- 
ceedings, the law of the land requires a hearing before condemnation, and 
judgment before possession." Cooley on Constitutional Limitations (7th 
ed.), 505, 506. Forfeitures of rights and property cannot be adjudged by 
legislative act, and confiscations without a judicial hearing after due notice 
are void as not being due process of law. Id. 518, 519. 

Tt seems clear that sec. 2086, Va. Code Anno., quoted above, is unconsti- 
tutional, in so far as it provides for a forfeiture of the nets and other fish- 
ing devices, as the statute does not give the owner his day in court to prove 
mistake, as for instance that he has paid his license fees or that the com- 
mander of the police boat has taken up a net not ordered to be taken up, 
or that the net for some reason was not liable for the forfeiture denounced 
against it. The section aforesaid does not make provision for a trial, with 
regular pleadings, but condemns before hearing, and provides for a proceed- 
ing without inquiry, and for possession without judgment. 
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The section under consideration is very similar to a section of the Cali- 
fornia Code, declaring it to be a misdemeanor for any person to cast or 
extend or set a net or seine more than one-third across any river or stream 
in the state, and providing that all seines, nets, and fishing tackle, boats, or 
other instruments used in violation of the aforesaid provision may be seized 
by the peace officer of the county and by him destroyed or sold at public 
auction upon five days' notice. This section was held unconstitutional as 
far as the forfeiture was concerned, as the statute contained no provision 
whatever for the determining whether the property was liable to con- 
demnation for the forfeiture denounced against it. lech v. Anderson, 57 
Cal. 251. 

The omission is an unfortunate one, and the legislature should remedy 
the same at the first opportunity. C. B. G. 



Constitutional Law — The Fourteenth Amendment — Quoad the 
Eight Amendments. — "There has been much diversity of opinion," writes the 
learned Virginian, Judge Lunsford L. Lewis, "as to what are the privileges 
and immunities mentioned in the first section of the Fourteenth Amend- 
ment. For example, it has been a question, whether the rights secured by the 
first eight amendments to the Constitution against invasion by the Federal 
government are among the privileges and immunities of citizens of the 
United States which, by the amendment, the states are forbidden to abridge. 
Among the rights secured by the first eight amendments are the right of 
trial by jury, the right not to be twice put in jeopardy of life or limb for 
the same offense, freedom of speech, immunity from unreasonable searches 
and seizures, and from cruel and unusual punishments, etc. 

"In his very able argument, in Spies v. Illinois, 123 U. S. 131, known as 
the Anarchist Cases, our late distinguished associate, John Randolph 
Tucker, maintained the affirmative of the proposition just stated, but the 
court, while noticing the point, did not find it necessary to decide it. The 
same view has since been contended for by able counsel. The ques- 
tion, however, came squarely before the court in Maxwell v. Dow, 176 
U. S. 581, in 1890, and was decided in the negative. It was accordingly 
held in that case that the conviction of Maxwell, by a jury composed of 
eight, instead of twelve jurors, in a criminal prosecution in a state court, 
pursuant to a law of the state was not an abridgement of his privileges or 
immunities as a citizen of the United States, and therefore not in violation 
of the Fourteenth Amendment. Such a conviction in a Federal court, 
where a jury means a jury of twelve men, would be contrary to the Sixth 
Amendment and void. 

"Mr. Justice Harlan dissented from the opinion of the court, and to the 
minds of some persons, the reasoning of the court may not' be altogether 
convincing — but the point is settled." — National Corporation Reporter. 



Laeoent — Taking Fish From Net. — The taking with felonious intent of 
fish which are inclosed in a net, or in any other inclosed place which is 
private property, from which they may be taken at any time at the pleasure 



